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11. Status of the regulator

There is no one “contemporary practice’ for the legislated status of the OHS regulator within
Australia. In Queensland, Tasmania, Australian Capital Territory and South Australia the
regulator sits as a separate division or other part of a government department: in Western
Australia it is a commission, and in New South Wales and Victoria it is a Statutory Authority
(see Table 24 below)

The following should be considered in addressing this issue:

. The small population size and relatively small economic base of the NT — can it support
a stand-alone agency? Are there compelling merits in shared services and infrastructure
if the regulator is contained in a large government department?

. The size of government employment relative to other employment in the NT. If the
regulator is a small part of a large government department, would it be hard for
inspectors to enforce the law in their own or other government departments? Is there the
potential for ‘industry capture’” where inspectors’ allegiance to their employer is more
important than their role as regulators? That is, will the regulator have the capacity to
address matters associated with the Crown?

. Separation from a government department may give a wider range of employment
arrangements, on the other hand, public service employment may be preferable. The
relative advantages and disadvantages need to be considered.

. The visibility (and implied public credibility) may be less if the regulator is positioned
in a large government department.

. Can the regulator have the same access to decision-makers (in particular, the Minister)
when located in a government department hierarchy?

Our consultation with stakeholders shows that there is united, common and strong feeling
from all sides of the community for the regulator to be “independent — a state authority or
similar, not hidden away in a large government department” and “...it needs to be
autonomous, reporting to a Minister, its own agency, not a second cousin to everything else”
(comments from data collection). Almost all those with whom we talked expressed these
views, regardless of political position or role. Given the size of the jurisdiction, an
independent authority may not be considered cost-effective; however, the needs and wants of
the stakeholders need to be regarded as important criteria in determining the nature of the
organisation. In summary, stakeholders want the regulator to be seen to have independence
from any parent organisation, to have considerably more visibility than is apparent now, to
have the CEO reporting direct to the Minister and to have stakeholder input to decision-
making about OHS.

We suggest two organisational options that could meet these criteria. The two options are:

Option 1:  Establish a statutory authority with its own budget and the CEQ reporting
directly to the Minister. Establish service agreements with the public sector for
the provision of administrative services — eg human resources, fleet
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management, facilities management and so on. This could be expected to reduce
operating costs. Provide stand-alone premises to indicate independence from
other government processes.

Option 2:  Retain the regulator as a separate division in a government department.
Structure the organisation so that the CEO reports to CEO of the department as
well as directly to the Minister. Give the sense of distance from government by
providing discrete premises. Provide the regulator with a discrete budget. Make
similar arrangements for service agreements with the parent department or other
appropriate departments.

The issue of public visibility could be addressed in the same manner in either option: through
clever badging and marketing to create a very separate identity, not aligned with any
particular government agency and regardless of the administrative arrangement. The issue of
stakeholder input to decision making could be addressed through the Work Health Advisory
Committee (as discussed earlier) regardless of the administrative arrangements. Resourcing
either a statutory authority or division of a government department is outside the terms of
reference for this review, however, there is clear stakeholder support for additional resources
to be given to the regulator to enable it to meet its legislative obligations.

The choice between these options will depend on economic factors not covered by this
review.

Recommendation 42

NT WorkSafe should have the following features: independence, visibility, CEO
reporting directly to the Minister, and stakeholder input to decision-making about
OHS.

These features could be met in one of two options: a statutory authority or a division
of a government department.

Table 24: Status of the regulator in Australian jurisdictions

NTWS Part of DEET

NTMM Part of DPIFM

Qld Part of Dept of Industrial Relations

NSW Statutory Authority—part of NSW WorkCover Authority, which is a statutory
authority within the Minister for Commerce's portfolio.

ACT The Office of the OHS Commissioner is a statutory office with the Commissioner

reporting directly to the Minister. The OHS Commissioner’s primary responsibility
is to manage the operations of the ACT WorkCover. Staff of the ACT WorkCover
are ACT public servants.

Vic Statutory Authority (part of Victorian WorkCover Authority)

Tas Part of Workplace Standards, a Division of Department of Justice
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consulting

SA Part of Department of Premier and Cabinet.

WA Established as a Commission (within Department of Consumer and Employment
Protection)
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12. Conclusion and recommendations

The public profile of and interest in OHS has increased in recent years. Standards that would
have been acceptable in the past are now seen as inadequate. As a result, legislative standards
around Australia have been reviewed and amended to better reflect the public’s expectations
of the law. The NT is no exception and this review has been fortunate in being able to use the
findings of the range of reviews that have been undertaken around Australia.

The objective of this review was to:

Review and formulate advice to government on changes to the Northern Territory Work
Health Act and regulations, the Mining Management Act and regulations, and the Petroleum
Act (construction activities) to facilitate the amalgamation of the safety units and transfer of
OHS responsibilities to NT WorkSafe and to ensure the Territory has contemporary
legislation, regulations and practice in relation to other state/territory occupational health
and safety (OHS) legislation.

The preceding chapters have detailed our findings and recommendations on how to most
effectively provide a legislative framework for an amalgamated inspectorate that achieves
contemporary Australian legislative practice.

Of particular importance to legislative change is the growing requirement for national
uniformity, set out in the COAG Principles and Guidelines for National Standard Setting and
Regulatory Action by Ministerial Councils and Standard Setting Bodies. These regulatory
principles require all regulation to be subject to analysis based on transparency,
accountability, efficiency, adaptability and coherence.

Our recommendations for change to the NT’s OHS legislation will allow the NT to more
effectively fulfil these principles:

. Transparency: A single act that is readily accessible and clearly articulated will support
greater legislative transparency.

. Accountability: Clear duties and explicit obligations as recommended by this review
will ensure that accountability is appropriately placed with those with the capacity to
meet the relevant obligations.

. Efficiency: Clarifying “reasonable practicability” allows efficiency to be a
consideration in regulatory decision-making, although, appropriately, it does not make
cost a central consideration.

. Adaptability: Achieving an appropriate balance between general duties, performance-
based, process-based and prescriptive standards as recommended by this review will
support a more adaptable regulatory framework.

. Coherence: Establishing a single OHS statute ensures that the same general
requirements and standards will apply in all NT workplaces.
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In conclusion, the recommendations set out below and detailed in the report more thoroughly
meet the COAG principles as well as achieving contemporary practice in OHS legislation for
the Northern Territory.

Recommendations

Recommendation 1

Option 2 of the legislative changes needed to facilitate the amalgamation of OHS
regulatory functions from DPIFM to WorkSafe NT should be adopted. Both the
inspectorate positions and legal coverage of mining OHS should be transferred to NT
WorkSafe. This requires amendment of the Mining Management Act (MMA) to
remove all reference to OHS and amendment of the Work Health Act (WHA) and the
Work Health (Occupational Health and Safety) Regulations to give coverage of
mining workplaces to WorkSafe, by removing sections 28A and 28B of the WHA and
Regulation 3 of the Regulations. The WHA should also be amended to clarify that
duty holders can hold obligations in more than one capacity (eg as an “operator” and
as an “employer”).

Mining specific regulations should be established under the WHA to cover mining
specific OHS requirements, such as establishment of an OHS management system.

Recommendation 2

The Petroleum Act should be amended to remove Part I1IA in conjunction with
incorporating Part I11A requirements as industry-specific regulations under the Work
Health Act. The Work Health (Occupational Health and Safety) Regulations should
also be amended to remove Regulation 3A that specifies that these regulations do not
apply in relation to a workplace or work or service to which Part I11A of the
Petroleum Act applies.

Recommendation 3

The Administrative Arrangements Orders should be amended to reflect the transfer of
administrative responsibility from the Electrical Workers and Contractors Act and the
Electricity Reform Act, to the Work Health Act, to the extent that it relates to safety
regulation.

Recommendation 4
The Work Health Act should be amended to create two separate acts: one to deal with
workers’ compensation and the other to deal with OHS.

Recommendation 5

The Dangerous Goods Act should be amended to cover mining workplaces, in line
with requirements in all other Australian jurisdictions.
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Recommendation 6

The amended Work Health Act should include an objectives clause, based on the
current Victorian provision with suitable territory-specific modification. Mining-
specific objectives should be included in mining-specific regulations under the Work
Health Act.

Recommendation 7

The amended Work Health Act should cover all workers in all NT workplaces and all
those who could be adversely affected by activities at work, including visitors and
members of the public. The current sections 29(1) and 30A should be replaced by a
general duty based on section 28 of the Queensland Workplace Health and Safety Act
1995, supplemented by a sub-section that, without limiting the broad reach of the
duty, illustrates how this duty applies to various arrangements, such as in sections 23D
— F of the Occupational Safety and Health Act 1984 (Western Australia).

Recommendation 8

The amended Work Health Act should explicitly recognise the changing nature of
work hazards and the increasing importance of psychosocial issues by including these
in the definitions in the Act.

Recommendation 9

The amended Work Health Act should include a requirement for the Act to be
reviewed every five years. The clause could be modelled on section 61 of the Western
Australian Occupational Safety and Health Act 1984.

Recommendation 10

Regulation making power under the amended Work Health Act should include specific
reference to the coverage of mining specific issues as required under the NMSF.

Recommendation 11

The amended Work Health Act should include a requirement to establish a Work
Health Advisory Committee (WHAC), specifying representation from the range of
stakeholders in appropriate proportions, including representation from the mining
industry. Industry and sector specific sub-committees to WHAC should be able to be
established, particularly for mining, small business, construction and major hazard
facilities.

Recommendation 12

The words ‘reasonably practicable’ should replace “practicable’ in all relevant sections
of the WHA.
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Recommendation 13
General duties under the amended Work Health Act should be qualified by reasonable
practicability and breaches of the duties should constitute an offence, irrespective of
outcome.
Recommendation 14
The definition of “practicable’ currently in the Work Health Act should be amended to
include ‘the likelihood of the hazard or risk concerned eventuating’.
Recommendation 15

The amended Work Health Act should include a duty on corporate officers and bodies
corporate, based on the Division 4 of the Victorian Occupational Health and Safety
Act 2004.

Recommendation 16

The general duty on employers in the amended Work Health Act should be based on
the current duty but also specify that:

. the general duties oblige employers and others to adopt a risk management and
systematic approach to OHS (using the Queensland Workplace Health and
Safety Act s 27A as a model).

. “ensuring” health and safety means eliminating risks to health and safety so far
as is reasonably practicable and, if it is not reasonably practicable to eliminate
them, to reduce the risks to the lowest level that is reasonably practicable (using
the Victorian Occupational Health and Safety Act 2004 s20 as a model)

Recommendation 17
The general duty on employees in the amended Work Health Act should be the same
as the current employee’s general duty provision.

Recommendation 18
The NMSF requirement for mine safety management systems to address fitness for
work should be addressed in mining specific regulations.

Recommendation 19
The amended Work Health Act should include the same upstream duty provisions as
are currently found in the Act.

Recommendation 20

A provision should be added specifying that designers of buildings that will be used as
workplaces also owe a general duty (see the Victorian Occupational Health and Safety
Act 2004 s 28 for a model).
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Recommendation 21

The amended Work Health (OHS) Regulations should include provisions requiring
risk management, based on those currently in the Regulation, but amended by the
insertion of a clearer definition of the hierarchy of control, emphasising that
elimination of risk is the primary goal of risk management and that the primary
purpose of risk assessment is to inform actions to achieve risk elimination or control.

Recommendation 22

The mining specific regulations under the revised Work Health Act should require the
preparation of a formal, risk-based safety management plan to pre-determined content
and standard, including:

. special treatment of high consequence/low probability events;

. health surveillance (perhaps based on the provisions of the Western Australian
Mines Safety and Inspection Act 2004);

. fitness for work
. mine plans, as required in the NMSF 30 - 32.

Recommendation 23

The amended Work Health Act and associated regulations (apart from those for
mining) should not incorporate a direct obligation to develop a formal occupational
health and safety management systems, but maintain its emphasis on establishing
elements of a systematic approach.

Recommendation 24

The mining specific regulations under the revised Work Health Act should include an
obligation to:

. establish a management and supervisory structure consistent with issues 11 — 14
of the NMSF. Queensland’s Mining and Quarrying Safety and Health Act 1999
Part 4 Div 2, Pt 5 Div 4, Pt 9 and NSW’s Coal Mine Health and Safety Act 2002
s 37 could be used as models.

. develop a risk-based OHS Management System consistent with the requirements
of issue 15 of the NMSF and focused on actual implementation, not
documentation.

Recommendation 25

The amended Work Health Act should clearly set out requirements for reporting
incidents. The model in Part 5 of the Victorian Occupational Health and Safety Act
2004 is worth considering.
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Recommendation 26

The mining specific regulations under the revised Work Health Act should include an
obligation to make provision for the establishment of mine emergency response
resources and procedures and, where necessary, mines rescue facilities and personnel
for reasonably foreseeable events. They should also include provision for the
interaction of emergency authorities, the conduct of emergency operations and the
regular testing and review of emergency response capabilities (NMSF 26 and 27).
Finally, they should require the regulator to analyse and publish statistics (NMSF 29).

Recommendation 27

The revised Work Health Act should include a general obligation to consult with a
clear definition of consultation in the principal Act.

The Act should define when consultation is to occur.

Recommendation 28

The Work Health Act should be amended to make provision for employees, including

contractors and other precarious workers, to collectively elect HSRs. The legislation

should provide for their powers and functions: to represent employees in such matters

as workplace inspections and investigations conducted by the employer and regulator,

and the formulation of health and safety management systems, procedures and

policies, and to empower HSRs to do this without fear of discrimination or retaliation.
Recommendation 29

The legislation should define the obligations of the duty holder to HSRs for:

. the provision of resources and support to enable them to fulfill their functions,

. HSR right to access to information as necessary and

. the provision of training at the employer’s expense.

Recommendation 30

There should be provision for ‘roving representatives’ to provide representation for
workers of small employers. Such provision could be modelled on the Victorian
Occupational Health and Safety Act 2004 Part 7, Division 2

Recommendation 31
The revised Work Health Act should provide for the establishment of OHS
Committees when requested by HSRs or employees.

Recommendation 32

The provisions in the Work Health Act requiring sub-contractor involvement in OHS
committees should be revised to also require the involvement of other types of
precarious workers (such as labour hire personnel).
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Recommendation 33

There should be provision for union right of entry in the revised Work Health Act.
Such provision could be modelled on Part 7A of the Queensland Workplace Health
and Safety Act 1995

Recommendation 34

The revised Work Health Act should include a requirement for issue resolution
processes that give HSRs the power to issue provisional improvement notices,
identifying a perceived breach of OHS requirements and placing the onus on the
employer to remedy the breach or seek review by an inspector.
Recommendation 35
The revised Work Health Act should provide HSRs with a collective right to cease
dangerous work as part of an issue resolution provision.
Recommendation 36

Provisions for protection against discrimination in the revised Work Health Act should

only require proof that OHS activities are the dominant or substantial reason for the

discrimination, not the only reason, and the onus of proving that OHS activities were

not a dominant or substantial reason should be placed on the defendant. Division 9 of

the Victorian Occupational Health and Safety Act 2004 provides a useful model.
Recommendation 37

The redrafted WHA should include a wider range of enforcement options including:

. enforceable undertakings and adverse publicity court orders, and

. court orders to require the offender to participate in an OHS-related project.

Consider widening the range of enforcement options further by including the
following sentencing options:

. orders requiring the defendant to take remedial measures or to undertake
training, and

. adjourning the case with or without conviction and requiring the defendant to
give an undertaking not to re-offend within 2 years and to engage a consultant,
develop systematic OHS management, and/or have the OHS management
approach monitored by a third party.

Recommendation 38
Remove the power for the regulator to undertake remedial work.
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Recommendation 39

The current financial and custodial penalties should be increased to approximate
Australian contemporary practice. This would mean financial penalties of maximum
$1million for a corporation and $200,000 for an individual and custodial sentences up
to a maximum 2 years imprisonment.

Recommendation 40

The powers of work health officers and mining officers should be upgraded to include:

the power to inform (the educative/advice-giving role);

the right of entry to premises without notice;

the use of search warrants;

the range of activities they can conduct on site;

the power to obtain information or documents and seize evidence;
the power to compel answers;

the power to give directions; and

the power to compel cooperation.

They should be allowed to:

be accompanied by assistants;
use an interpreter; and

communicate separately and privately with the duty holder and worker
representatives.

They should also be protected from personal liability.

Significant penalties should apply for obstruction and hindrance of officers with
respect to these provisions.

Recommendation 41

Review/appeal provisions that include escalation from internal to independent,
external review (including recourse to the courts) should be included in the legislation.
These should be designed to minimise the administrative burden and the burden on the
courts.

Recommendation 42

NT WorkSafe should have the following features: independence, visibility, CEO
reporting directly to the Minister, and stakeholder input to decision-making about

OHS.

These features could be met in one of two options: a statutory authority or a division
of a government department.
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Legislation

Northern Territory

Electrical Workers and Contractors Act
Electricity Reform Act

Mining Management Act 2001

Work Health Act

New South Wales

Coal Mine Health and Safety Act 2002

Coal Mine Health and Safety Regulation 2006
Mine Health and Safety Act 2004

Mine Health and Safety Regulation 2007
Occupational Health and Safety Act 1983
Occupational Health and Safety Act 2000

Occupational Health and Safety Amendment (Workplace Deaths) Act 2005

Occupational Health and Safety Regulation 2001

Queensland

Coal Mining Safety and Health Act 1999

Coal Mining Safety and Health Regulation 2001

Mining and Quarrying Safety and Health Act 1999
Mining and Quarrying Safety and Health Regulation 2001
Workplace Health and Safety Act 1995

Western Australia

Mines Safety and Inspection Amendment Act 2004
Mines Safety and Inspection Act 1994

Mines Safety and Inspection Regulations 1995
Mines Regulation Act 1946

Coal Mines Regulation Act 1946 (

Occupational Safety and Health Act 1984

Victoria
Occupational Health and Safety Act 2004

South Australia
Occupational Health, Safety and Welfare Act 1986

Tasmania
Workplace Health and Safety Act 1995

Australian Capital Territory
Occupational Health and Safety Act 1989

United Kingdom
Health and Safety at Work Act 1974
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Acronyms

ACTU — Australian Council of Trade Unions

ASCC — Australian Safety and Compensation Commission
COAG — Council of Australian Governments

DEET — Department of Employment, Education and Training
DGA — Northern Territory Dangerous Goods Act

DPI — Department of Primary Industries

DPIFM — Department of Primary Industries, Fisheries and Mines
EET — Employment, Education and Training

HSC — Health and Safety Committee

HSRs — Health and Safety Representatives

LCSCLJ — Legislative Council Standing Committee on Law and Justice
MCA — Minerals Council of Australia

MCMPR — Ministerial Council on Mineral and Petroleum Resources
MMA — Mining Management Act (Northern Territory)

MOU — Memorandum of Understanding

NOHSC — National Occupational Health and Safety Commission
NMSF — National Mines Safety Framework

NT — Northern Territory

OHS — Occupational Health and Safety

OHSMS — Occupational Health and Safety Management System
PIFM — Primary Industries, Fisheries and Mines

PINs — Provisional Improvement Notice

RCSA — Recruitment and Consulting Services Association
WHA —Work Health Act (Northern Territory)

WHAC — Work Health Advisory Committee
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Appendix 1: Review of Work Health Act and
Mining Management Act — Issues paper

Introduction

Work health arrangements in the NT are changing. In 2006, the NT government approved the
amalgamation of Department of Planning and Infrastructure (DPI) (Electrical Safety) and
Department of Primary Industry, Fisheries and Mining (DPIFM) (Mines Safety) OHS
regulatory functions into the Department of Employment, Education and Training (DEET),
namely within NT WorkSafe. Concurrently, the Minister responsible for DEET also seeks to
ensure that the Work Health Act, regulations and penalties are contemporary Australian
practice. To support these initiatives, a review of the Work Health Act and the Mining
Management Act has been commissioned from Shaw ldea Pty Ltd.

Shaw Idea is leading a consortium of consultants with a broad range of complementary skills
and unsurpassed knowledge and experience of the Australian OHS regulatory system.
Members of the consortium are:

» Andrea Shaw, Shaw lIdea Pty Ltd, Ballarat (Project leader)
* Dr Verna Blewett, New Horizon Consulting Pty Ltd, Adelaide
» Professor Neil Gunningham, Gunningham and Associates, Canberra

» Professor Richard Johnstone, Griffith University, Brisbane and Australian National
University,

» Heather Baker-Goldsmith, Heather Baker-Goldsmith Safety Solutions, Ballarat

This issues paper sets out key issues we will be examining in the review and invites you to
contribute to the review by responding to this paper.

Scope of Work

Shaw Idea has been asked to review and formulate advice to government on changes to the
Northern Territory Work Health Act and regulations, the Mining Management Act and
regulations, and the Petroleum Act (construction activities) to facilitate the amalgamation of
the safety units and transfer of OHS responsibilities to NT WorkSafe and to ensure the
Territory has contemporary legislation, regulations and practice in relation to other
state/territory occupational health and safety (OHS) legislation. We will also consider the
COAG Reform Agenda for national OH&S harmonisation.

We have been asked to take account of the larger project that seeks to create an effective OHS
regulator through transfer of OHS regulatory functions to NT WorkSafe, although this is not
the primary objective.

Issues we will examine

The requirements for this review are underpinned by the desire to improve health and safety
regulation in the NT in line with contemporary Australian practice. We are therefore
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undertaking this review with an improvement focus. We aim to identify features of
legislation that have the most effective outcomes for the future, thinking past “problems” to
thinking about the future.

Key issues we will examine therefore include:

. Defining general duties for employers, employees and upstream, such as for designers
and suppliers. This includes consideration of the role of practicability and the hierarchy
of control in the definitions.

. Enforcement strategies and inspectorate powers, including provision for graduated
enforcement measures, so that an effective enforcement pyramid can exist.

. Mechanisms for accountability for government activity, such as review of inspectorate
decisions.

. Balancing the compliance and advisory functions of the inspectorate.

. Consultative arrangements, including employee representation and powers and
functions within consultative arrangements.

. Achieving an appropriate balance between prescription (specification standards) and
performance and process-based standards.

. The nature of regulation making power in the Act and how this might relate to any
practical guidance, eg ‘deemed to comply’ issues.

. How regulations and other standards are to be developed, eg consideration of tripartite
structures.

. OHS management requirements, eg whether OHS management systems should be
mandated.

. Coverage of risk management and provisions for dealing with different risks.

. Dealing with emergency situations, such as emergency response capabilities and
reporting to WorkSafe NT.

This list is not exhaustive.

How can you contribute?

The project consultants will be holding meetings in Darwin with key stakeholders to consult
with them over the review. Contact your employer organisation or union if you wish to be
involved. Let your employer organisation or union know your views on the above or other
issues related to the review.

If you prefer, you may respond in writing before 9 April. Send your response to Andrea
Shaw, the project leader, by email andrea@shawidea.com.au or post to Shaw Idea Pty Ltd,
15 Fletchers Lane, Mt Egerton, Victoria, 3352,
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Appendix 2: Principles and Key Features of the
NMSF

Principle/Key Feature

1. The National Mine Safety Framework (NMSF) identified that a nationally consistent legislative framework is
essential for an efficient, effective and equitable regulatory system in each jurisdiction and across jurisdictions. The
legislative framework should include objectives that seek to foster continuous improvement. This does not mean
that legislation should be identical, but rather that each jurisdiction should follow these_overarching principles and
key features. As a minimum, the legislation should incorporate the intentions of the International Labour
Organisation Convention 176: Safety and Health in Mines (ILO C176), and be aimed at making worksites in the
Australian mining industry free from death, injury and disease.

2. All parties, government and private, agree that mine safety and health legislation shall provide ways to regulate
the safety and health practices at mines, ranging from those employing the most modern and sophisticated safety
management practices and technology, to small mining operations operated by just a few people using basic
equipment and methods.

Overarching principles of a nationally consistent legislative framework shall include:

« 2a. a risk based legislative and regulatory framework that is clear and enforceable and requires all involved
with mining operations to appropriately discharge their responsibility for health and safety;

+ 2b. clear and specific legislative duty of care obligations for all those involved with mining operations,
including owners, managers, suppliers, employees and providers of services, with the level of obligations
being appropriate to the degree of responsibility and control held;

« 2¢. effective risk based safety and health management systems that apply to all types of risk of personal
harm, addressing all actual and potential hazards not just major accident events;

« 2d. a preventative, non-prescriptive approach, based on identifying and promoting leading practice, sharing
information and learning from experience.

+ 2e. genuine consultative arrangements between management and mine employees which actively seek the
representation of all in the development of safety and health policies and practices;

« 2f. the ability of employees to collectively select safety and health representatives;
« 2. workforce empowered to identify and report potential hazards without discrimination or retaliation;

« 2h. assessment, monitoring, auditing/validation and review of the safety and health management systems
including emergency response procedures and comprehensive reporting against appropriate performance
criteria;

+ 2i. training, accreditation and competence of all employees appropriate to their duties;
* 2j. regulatory powers for incident investigation;
« 2k. application of graduated enforcement measures; and

« 21. State/Territory regulatory authorities demonstrate independence, transparency and openness and have
adequate competent and experienced skilled personnel;

« 2m. provision for a process to address dispute resolution.

Objectives
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Principle/Key Feature

3. The legislation shall clearly state its objectives and the ways in which these are to be achieved. These objectives
shall include:

« Improved safety and health outcomes;

« Continuous improvement of safety and health systems;
« Focus on prevention;

+ Performance based;

+ [dentification of hazards from high potential incidents to major events and management of the risk from
those hazards.

Glossary

4. A comprehensive glossary covering all major terms used in the legislation shall be included. See Attachment A.

Control and management of risk (ILO C176 article 6)

5. The legislation shall encompass the principle that the management of safety and health should be undertaken
using risk management practices.

6. All mining operations shall be conducted such that risks are managed using risk management practices so that
residual risks are as low as reasonably practicable. The risk management process shall include hazard
identification, risk analysis, risk reduction and risk monitoring. The hierarchy of hazard controls in the order of
elimination, substitution, separation, engineering controls, administrative controls and personal protective equipment
shall be used.

7. Particular attention shall be given to core risks of the industry, ensuring that high consequence/low probability
events are considered and addressed.

Obligations (ILO C176 article 7(a) and (b); article 14)

8. The obligations of all persons covered by the legislation shall be clear and specific and where practicable indicate
how those obligations shall be fulfilled.

9. Obligations shall extend to any person whose actions could affect the safety and health of persons at mine sites,
including onsite and offsite personnel, manufacturers, designers and suppliers of equipment and providers of
services.

10. The level of obligations imposed shall be appropriate to the degree of control, accountability and responsibility
held.

Management (ILO C176 article 5.2(a); article 10(b); article 12)

11. The legislation shall specify key positions within mine management and supervision structure of the mine and
the functions, responsibilities and required competencies of persons in those positions.

12. The employer in charge of the mine shall be required to appoint the most senior management executive based
at, or near, the mine site as the person with specified key obligations and responsibilities for safety and health
issues at the mine.

13. Where appropriate, specific obligations may need to be placed on key personnel supervising underground
mining operations.

14. Arrangements may be required for the appointment of replacement personnel in the absence from duty of
certain key personnel.

Safety management systems
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Principle/Key Feature

15. Legislation shall require risk based safety and health management systems that:
« form a documented and auditable system constituting part of the overall management system of the mine;

« define the safety and health policy for the mine and cover such aspects as organisational structure and
resources, responsibilities, policy and procedures for the operation of the mine, measuring, monitoring
auditing and reviewing of processes and work practices;

« define methods for developing, implementing, maintaining and reviewing safety and health practices and
policy;

+ acknowledge the size and complexity of a safety system will depend on the size and complexity of the mine
site, and attendant risks.

Consultative arrangements (ILO C176 article 5.2(f); article 13.1; article 15)

16. Legislation shall provide for consultation processes, which acknowledge the right of all employees to be involved
in the development of the risk based safety and health management system, policies and practices. The
consultation process shall include mine site consultation which can involve safety and health committees and mine
employee safety and health representatives.

17. Where appropriate, tripartite industry advisory safety and health councils shall be established to undertake
jurisdiction-wide consultation.

Employee representation (ILO C176 article 13.1(f); article 13.2)

18. Provision shall be made for employees to collectively select safety and health representatives to represent them
in such matters as workers’ inspections and investigations conducted by the employer and the competent authority
and the formulation of safety and health procedures and policies.

19. The legislation shall recognise that employees, and their safety and health representatives, have an important
role to play in the review of safety and health procedures, the detection and assessment of workplace hazards that
may impact on safety and health, the formulation of control measures and the investigation of safety and health
concemns raised by employees. They shall be informed about hazards in their workplace and empowered to do this
without fear of discrimination or retaliation.

Mines inspectors (ILO C176 article 5.2(b) and (e); article 16(b))

20. Legislation shall provide for the establishment of a professional and technically competent mines inspectorate
with appropriate experience, skills and qualifications.

21. The inspectorate shall be provided with adequate powers and resources to undertake an independent evaluation
of the operator’s safety and health management system. This shall include: enforcing the legislation; monitoring
safety and health performance; inspecting and auditing mines; providing coaching, mentoring, education and
sharing of information including during emergencies; directing remedial actions to be undertaken in the event of
unsafe practices; and investigating complaints, fatalities, serious accidents, dangerous occurrences and any other
matter relating to the safety and health of mine workers.

Accidents & Incidents and dangerous occurrences (ILO C176 article 5.2(c))

22. Legislation shall include provisions for the investigation of accidents, incidents and dangerous occurrences and
define the means by which these events are investigated and reported upon. Reports shall be made available to
employers, employees representatives and to the mines inspectorate.

23. Legislation shall provide for sites and associated equipment to be left undisturbed until investigations are
complete and those allowed to be disturbed with the approval of the inspectorate.

Fitness for work (ILO C176 article 11)
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Principle/Key Feature

24. Provision may be made to cover the health surveillance of workers exposed to occupational health hazards
specific to mining and to determine a worker's fitness to safely perform specific duties. The type of health
surveillance required will need to consider the types of hazards, the exposure of individuals to hazards and whether
any hazardous exposure would result in health deterioration after long term or short term exposure. A broad range
of health hazards should be considered.

25. The mine safety management system shall identify and manage the hazards associated with fitness for work
issues. As a minimum this shall include:

« fatigue management;
+ drugs and alcohol impairment;
« the effects of exposures in the working environment such as to heat and chemicals;
« relevant health surveillance for occupational health hazards specific to the mine;
These fitness for work issues shall be applied through nationally consistent codes of practice or guidelines.

Emergency response (ILO C176 article 8)

26. Provision must be made for the establishment of mine emergency response resources and procedures and,
where necessary, mines rescue facilities and personnel for reasonably foreseeable events.

27. Legislation shall provide for the interaction of emergency authorities, the conduct of emergency operations and
the regular testing and review of emergency response capabilities.

Reporting (ILO C176 article 5.2(d))

28. The legislation shall provide for specified timeframes for reporting accidents, incidents and dangerous
occurrences to the regulator.

29. Legislation shall also provide for regulatory authorities to collect accident, incidents, occupational disease and
dangerous occurrence statistics and analyse and publish such statistics in a timely fashion. Statistics collected and
published shall be to a uniform national standard.

Mine plans (ILO C176 article 5.5)

30. The legislation must provide for the surveying of mines by competent survey personnel and the preparation by
competent personnel of appropriate plans drawn to an accuracy and to a scale that are 'fit for purpose’. The plans
shall be prepared before the start of operations and must be brought up to date periodically during operations and at
cessation of operations. The plans shall show surface and underground workings, relevant features and escape
routes and shall be referenced to the Geocentric Datum of Australia (GDA) and the Australian Height Datum (AHD).

31. Where more than one seam or deposit is worked at a mine, plans shall be prepared so that the location of the
workings of each seam or deposit can be clearly related to each other.

32. Provision shall be made for retention and accessibility of appropriate mine plans by a government agency
following cessation of mining operations.

Offences (ILO C176 article 16(a))

33. The enforcement provisions of the legislation shall include a range of corrective measures including penalties in
the event of non-compliance with the legislation.

34. Such corrective measures and penalties shall be framed to reflect the nature of non-compliance and the
potential consequence. Graduated enforcement measures shall be applied and include alternatives to financial
penalties or imprisonment.

35. Any provisions for penalties shall include provisions for defences and an appeal process to adequately
safeguard the rights of individuals and corporations.

Imminent Risk (ILO Article 13.1 (e))
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Principle/Key Feature

36. Employees have the right to remove themselves from any location at the mine when circumstances arise which
appear, with reasonable justification, to pose a serious danger to their safety or health.

Regulatory framework and content (ILO C176 article 5.3 and 5.4; Article 7 (c) to (i); Article 9; Article 10 (a),
(c)and ()

37. The nature and scope of the subordinate mining safety and health regulations shall be specified and be capable
of covering the risks that may be present in mining operations. In particular, principal hazards and safety and health
practices which are relevant to the mining industry shall be addressed in regulations. Issues may be mining specific,
for example, mine ventilation, ground or strata control, and means of egress; or they may be generic, for example,
explosives, fire fighting, or hazardous atmospheres.

Structure and relationships (Article 4)

38. Safety and health legislation covering mining operations shall be enabling legislation adopting a performance
based approach that does not prescribe how particular activities or procedures should occur or be undertaken, but
rather establishing broad parameters and responsibilities for achieving outcomes.

39. The Act and Regulation may be supplemented by nationally consistent Standards or Codes of a subordinate
legislative nature, such as guidelines or codes of practice. The legislative implications of such guidelines or codes of
practice shall be specifically identified.

« Standards shall not limit the capacity of mines to adopt practices which achieve better outcomes.

« Guidelines or codes of practice shall provide methodologies to enhance safety and health outcomes at
mines and may or may not encompass legislative connections.
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Appendix 3: Report on the Future Inquiry
Workshop
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